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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

2nd day of March, 2020 

MISC.(J) NO. 99/2019 
(Arising out of M.S. No.5/2018) 

 

Sri Kamlesh Singh 
Son of Late Ganga Sagar Singh 
Sole Proprietor of M/s Sun International Bonded Ware House 
Having office at 1st Floor, A.C. Plaza, N.B. Road,  
PO & PS- Tezpur 
District – Sonitpur, Assam 

-- Petitioner       
-Vs.- 
 

Mr. Kanu Mahanta 
C/o K. K. WineShop 
R/o – Amoni, PO- Amoni 
District- Nagaon, Assam 

----- Opp. Party 
 

A petition under Order 6 Rule 17 of Code of Civil 
Procedure in presence of following advocates: - 

 
Ld. Advocate appeared for the petitioner          : - Mr. S. K. Singh 
Ld. Advocate appeared on behalf of OPs  : - Smt. M. Hazarika 
 

 
1. Instant Misc. case arisen out of a petition filed by 

petitioner/plaintiff against the O/P’s under Order 6 Rule 17 of CPC 

praying amendment of the plaint. Heard both sides and perused 

the petition No. 1709/19 along with entire case record.  

2. The plaintiff/ petitioner’s case appears to be in a nutshell is that 

the plaintiff/petitioner prayed for amendment of plaint contenting 

that he has instituted the suit for recovery of money due from the 

defendant. It is further pleaded that the defendant after receipt 

of the summons from the Hon’ble Court filed his written 

statement along with a counter claim and the plaintiff has filed 
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his written statement against the counter claim and now the suit 

is adjourned for evidence. It is further pleaded by the plaintiff 

that during the pendency of the suit, there is subsequent 

development for which the subsequent facts need to be brought 

on record through amendment of plaint. The petitioner further 

pleaded that the defendant being aggrieved with the judgment 

and order passed by the Hon’ble Sessions Judge, Sonitpur, 

Tezpur in Criminal Appeal No. 04(S-1) of 2017, preferred a 

revision (Crl. Rev. P 327/2017) before the Hon’ble Gauhati High 

Court and Hon’ble High Court directed the accused/defendant to 

deposit a sum of Rs.1,50,000/- only as a condition precedent and 

the defendant complying with the direction of the Hon’ble 

Gauhati High Court had deposited the said sum. That plaintiff 

tendered his appearance before Gauhati High Court in (Crl. Rev. 

P 327/2017) and the Hon’ble Gauhati High Court vide its order 

dated 07-12-2018 allowed the respondent/complainant/plaintiff to 

withdraw the deposited amount of Rs.1,50,000/- only from the 

trial court, on due identification. That Hon’ble Gauhati High Court 

has stayed the further execution of the impugned order dated 30-

01-2017 passed by learned Addl. Chief Judicial Magistrate, in CR 

Case no.125/2011 as well as the resultant appellant Court’s 

judgment and order dated 17-08-2017 passed by learned 

Sessions Judge, Sonitpur in Crl. Appeal No.04 (S-1)2017 till 

disposal of the revision. That during the pendency of the suit the 

plaintiff has received a sum of Rs.1,50,000/- only out of total 

outstanding of Rs.19,57,157/-.  That petitioner prayed that the 

entire para 2 of the instant petition needs to be inserted as 

paragraph 12 A immediately after para 12 of the plaint through 

amendment of the plaint. Moreover, in the prayer (i) of the suit 

needs to be read as “that the suit be decreed for a sum of 

Rs.18,07,157/- (Rupees eighteen lakhs seven thousand one 

hundred fifty-seven only”. The cause title of the plant particularly 

at the top right side of the plaint at page 2 also needs to be 

amended with the amount of Rs.18,07,157/- replacing the earlier 

figure of Rs.19,57,157/-. That the above amendment is necessary 
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for proper adjudication of the dispute and to remove any possible 

mischief of misinterpretation while adjudicating the dispute 

between the parties. That case is at the stage of evidence and 

these facts are also within the knowledge of the defendant. That 

the above amendment shall not change the nature and character 

of the suit.    

3. Per contra, the O.P. submitted written objection against the 

prayer of the petitioner both in law and facts. O.P. pleaded that 

the petition is not maintainable and the statements made in the 

plaint filed by the plaintiff are all baseless and frivolous and same 

is liable to be rejected. That save and except the statement which 

are specifically admitted in this written statement, rest of the 

statements in the plaint made by the plaintiff are to be taken as 

denied by the O.P. That as regards statements made in 

paragraph 1, the statements are partly admitted and partly 

denied. That there is no subsequent development related to the 

instant suit on which the petitioner/plaintiff has prayed 

amendment of the plaint by bringing some new facts which does 

not bear any relevance to the instant suit. That Hon’ble Gauhati 

High Court has passed an order on 23-10-2017 to deposit an 

amount of Rs.1,50,000/- and stayed the operation of the order 

and judgment dated 17-08-2017 of the Criminal Appeal No.4(S-

1)/2017. The Hon’ble Gauhati High Court vide its order dated 07-

12-2018 allowed the petitioner/plaintiff to withdraw the deposited 

amount of Rs.1,50,000/- from the trial court on due identification. 

That C.R. Case No.125/2011, the Criminal Appeal No.4(S-1)/2017 

and Criminal Revision Petition No.327/2017 were filed over 

criminal cases and orders and judgments passed under criminal 

procedure. That withdrawal of Rs.1,50,000/- by the 

petitioner/plaintiff in view of the order dated 07-12-2018 of the 

Hon’ble Gauhati High Court cannot be considered as an amount 

of money paid to the petitioner/OP. The amount of Rs.1,50,000/- 

withdrawn by the petitioner/plaintiff may be required to be paid 

back to the O.P/defendant if the Hon’ble Gauhati High Court 

reserves the judgments of the trial courts. The plaintiff sought for 
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a decreed amount of Rs.19,57,157/-. However, the O.P. 

/defendant does not admit such claim made by the petitioner 

/plaintiff. The plaintiff/petitioner is trying to link the payments 

made in a criminal case to a Money Suit under Civil Procedure. 

Under such circumstances, the amendments sought for deduction 

of Rs.1,50,000/- from the claimed amount of Rs.19,57,157/- is 

not tenable in law, unjust and if amendment sought for is allowed 

it would be unprecedented. That O.P./defendant begs to state 

that he does not admit the claimed amount of Rs.19,57,157/- 

however, in the instant money suit the amendment of the plaint 

reducing the claimed amount would be illegal. The instant 

Misc.(J) case is filed with an ulterior motive and the instant 

Misc.(J) case is not file bonafide. Hence, the O.P prayed to 

dismiss the prayer of the petitioner/plaintiff.        

4. Prior appreciation of the fact of sustainability of the prayer put 

forwarded by the plaintiff/petitioner side, let us travel through 

certain settled provisions of law in respect of the amendment of 

pleadings. 

5. Order VI, Rule 17 of the Code of Civil Procedure provides for the 

“Amendment of pleadings.” The provision enumerates that a 

court may allow any party at any stage to amend the proceedings 

if it considers that to be just. All such amendments which are 

necessary for the purpose of determining the real questions in 

controversy between the parties shall be made by the court. A 

proviso has been added to this provision through the CPC 

(Amendment) Act, 1999, which intends to limit the powers of the 

court’s discretion of amendment of pleadings. It says that no 

application for the amendment shall be allowed by the court after 

the commencement of the trial, unless the court is of the opinion 

that notwithstanding the parties’ due diligence, they could not 

have raised the matter before the commencement of the trial. 

6. The general rule is that the leave to amend will be granted so as 

to enable the real question on issue between the parties to be 

raised in the pleadings, where the amendment does not cause 

any injury to the opposite party. Now let us look at the approach 
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of the judiciary in solving this issue. This job helps us in tracing 

the evolution of the law relating to the amendment of 

proceedings. 

7. Generally, the courts grant the leave to amend the proceedings if 

such allowance enables the court to decide the real matter in 

controversy. Provided that, it does not cause injustice to the 

other party. In Suraj Prakash vs. Raj Rani (AIR 1981 SC 

485) the Hon’ble Supreme Court held that liberal principles 

should guide the court in the exercise of discretion in allowing 

amendment. It said that the multiplicity of proceedings should be 

avoided and the amendments which might change the character 

of the case must not be allowed. It also added a caveat that the 

subject matter of the suit must not be changed by that. 

8. Hence from the aforesaid discussions it seems to be clear that the 

classic rule is to wider the discretion and the greater the misuse. 

This power of the courts must be exercised properly, reasonably 

and non-arbitrarily. 

9. Arguments from both sides heard at a length and in the light of 

points of argument put forwarded by both the sides, this court 

has meticulously perused the plaint of MS No.5/18. 

10. In the light of the pleadings on record, it unveiled before this 

court that petitioner/plaintiff prayed to incorporate certain facts 

of payment of Rs.1,50,000/- by the defendant before the Hon’ble 

Gauhati High Court and that resulted during the pendency of the 

suit. On meticulous perusal of the pleadings of the defendant’s 

side it disclosed that defendant also admitted that he had paid 

Rs.1,50,000/- before the Hon’ble Gauhati High Court in Criminal 

Revision No.327/2017 that was preferred against the order of 

Hon’ble Sessions Judge, Sonitpur, Tezpur. But the defendant 

denied the same to be subsequent event of the dispute raised by 

the plaintiff in the instant law-suit. The defendant claimed that 

deposited the said amount of Rs.150000/- in the light of an order 

passed in criminal case and if the defendant succeeds to have 

favorable order in Hon’ble High Court the plaintiff may have to 

returned the said amount. It is also pleaded by the defendant 
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that he had not admitted the claim of plaintiff. So, said payment 

made in compliance with the order of high court has no relevance 

in the instant suit in hand. 

11. Hence, it has become crystal clear from the pleadings on record 

that earlier there is a criminal case filed by the plaintiff and in 

that case order was passed asking the defendant to pay 

Rs.150000/- and against the said order criminal revision was 

preferred wherein the order of learned court was upheld and 

consequent to that matter was dragged before the Hon’ble 

Gauhati High Court and our parent high court vide its order dated 

07-12-2018 allowed the petitioner/plaintiff to withdraw the 

deposited amount of Rs.1,50,000/- from the trial court on due 

identification. If so, then it disclosed that plaintiff/petitioner had 

received a sum of Rs.150000/-. Now the pertinent question is 

whether the petitioner/plaintiff had received the aforesaid sum 

pertaining to his valid claims? 

12. The plaintiff/petitioner wants to incorporate such fact of payment 

in the instant suit and further wants to reduce his claim amount 

through amendment. It needs to be mentioned here that the 

order of Hon’ble Gauhati High Court is not final and same was 

passed as interim measure during the pendency of dispute before 

the Hon’ble High Court. Hence, until and unless the Hon’ble High 

Court gives the final findings on the dispute, the same cannot be 

considered to be a part payment on the part of defendant as the 

same may be reversed or modified or set aside. At this this stage 

we cannot presume the same to be final.  

13. Certainly, the petitioner filed instant prayer for reducing the claim 

amount and in that circumstances if the plaintiff proves his claim 

on conclusion of trial the same amount that already paid may be 

reduced from the original claim at the time of final conclusion of 

dispute. Prior final conclusion of dispute between the parties the 

no purpose shall serve on incorporative the claims of the 

petitioner in the plaint through amendment, rather at this stage if 

the proposed amendment is allowed the same shall cause 
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inordinate delay in disposing the dispute pending before this 

court.   

14. Therefore, in the light of the aforesaid discussion, this court finds 

that at this stage there is no reasonable grounds exist of allowing 

the prayer of petitioner. Hence, the prayer of petitioner plaintiff is 

stand rejected. 

15. Instant Misc. Case disposed of accordingly. Both sides set at 

liberty to bear their respective cost. 

       

  

 

 

 

Civil Judge 
Sonitpur, Tezpur 


